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I. INTRODUCTION 

 

When dealing with regulated professional businesses, it is imperative to ensure that the purchase 

and sale transaction is compliant with the applicable legislation, and the business’ regulatory 

body. Regulatory bodies of most of these businesses are provincial.  This paper is specific to 

pharmacies and Ontario compliance. 

 

Although this paper deals specifically with special considerations when dealing with the 

purchase and sale of pharmacies, Annex “A” provides some information about other regulated 

professional businesses and links to their regulatory bodies.  

 

II. INDEPENDENT PHARMACIES, FRANCHISES AND BRANDED 

PHARMACIES 

 

Pharmacy operations offer different options. Pharmacists may operate independently, without 

any affiliation to a corporately run brand or franchise. In such a case, the pharmacist owner 

controls all facets of the operation. Most often however, pharmacists run their business under a 

franchise or a banner agreement.  

 

Examples of franchises include Shoppers Drug Mart and Jean Coutu. Pharmacy franchisees are 

supported by the franchisor, but possess some autonomy with local initiatives such as marketing. 

 

Examples of banner pharmacies include Guardian, IDA, PharmaChoice, Remedy'sRx and 

UniPrix. Such pharmacies are independently owned, community-based pharmacies, usually 

located in residential areas, and thrive on the relationship between the pharmacist and his or her 

local customers.  

  

III. PHARMACY HEALTH PROFESSION CORPORATION AND “OPERATING” 

CORPORATION 

 

Unlike other corporations, health profession corporations and other regulated businesses, have 

several restrictions in respect to the shareholding, naming and nature of the business. 

 

Under the Regulated Health Professions Act (“RHPA”) and the Ontario Business Corporations 

Act, members of the Ontario College of Pharmacists (the “College”) may establish a health 

profession corporation, provided they obtain a certificate of authorization from the College.  

 

Before applying for a certificate of authorization from the College, pharmacists must first 

incorporate provincially. The following legislation, regulations and by-laws are among those 

relevant to the incorporation of regulated health professionals: 

http://www.pharmachoice.com/
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 Ontario Business Corporations Act (“OBCA”), Section 3.2, which details the application 

of the OBCA to professional corporations and the requirements when dealing with the 

name, directors, officers and shareholders of the professional corporation:  

https://www.ontario.ca/laws/statute/90b16 

 

 Regulated Health Professions Act, Ontario Regulation 39/02, which deals with the 

required College certificate of authorization:  

https://www.ontario.ca/laws/regulation/020039 

 

 The College’s By-Law No. 4, which deals with the conduct of the affairs of the College:  

http://www.ocpinfo.com/regulations-standards/bylaws/ 

 

The College’s issued certificate of authorization must be renewed annually, on or before March 

10
th

. 

 

In addition to College By-laws (including the Code of Ethics and Code of Conduct), policies and 

guidelines that guide the governance of the College and the practice of pharmacists, as a 

regulated health care profession, the practice of pharmacy is governed through a number of other 

provincial and federal statutes and accompanying regulations along with the Standards of 

Practice.  

 

Included in such legislation, the Ontario Drug and Pharmacies Regulation Act (“DPRA”) 

(https://www.ontario.ca/laws/statute/90h04) regulates all professional aspects of a pharmacy’s 

operation, such as licensing and ownership of a pharmacy, standards for accreditation and 

operation, dispensing of drugs, record keeping, and accountability and responsibility. It was 

designed with It provides pharmacists the ability to operate their pharmacy through a corporation 

which includes directors and shareholders who are not members of the College, provided the 

corporation complies with the DPRA. Subject to some exceptions, Section 142 of the DPRA 

requires that a majority of the directors of such corporation be pharmacists and a majority of 

each class of shares of such corporation be owned and registered in the name of a pharmacist or 

in the name of health profession corporations, each of which must hold a valid certificate of 

authorization issued by the College. Therefore, when investors and/or family members are 

involved, you will often see them listed as minority shareholders of the Corporation that operates 

the pharmacy.  

 

In terms of other requirements for a pharmacy to operate in Ontario, the College requires the 

pharmacy to have: 

 

1. A certificate of accreditation issued by the College: 

 

Certificates of accreditation are issued only to “bricks and mortar” pharmacies, and are 

not issued to stand-alone virtual or online pharmacies. 

 

2. A pharmacy website: 

 

https://www.ontario.ca/laws/statute/90b16
https://www.ontario.ca/laws/regulation/020039
http://www.ocpinfo.com/regulations-standards/bylaws/
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The website must indicate that it is based in Ontario. It must be operated by an accredited 

Ontario pharmacy and overseen by a pharmacist, licensed in Ontario. 

 

IV. PURCHASE AND SALE OF A PHARMACY 

 

Often times, brokers and business valuators specializing in the purchase and sale of pharmacies 

are involved in the purchase and sale transaction. They assist the Vendor in determining the fair 

market value, by assessing the market, preparing the records with regard to the pharmacy’s 

operations, cash flow, earnings, and profitability, and preparing a comprehensive pharmacy 

valuation. Such valuation usually includes financial statements (3+ years), details of the assets 

and the inventory, and the most relevant agreements (such as the franchise or banner agreement, 

leases, employment and contractual agreements, contracts for leased equipment, etc.) This 

valuation report is provided to potential purchasers, after execution of a confidentiality 

agreement.  

 

A. Franchise/Banner Agreements and Lease Agreements 

 

Franchising, banner and lease agreements vary in the pharmacy industry. It is important to 

review such agreements when a purchase and sale of the pharmacy is contemplated, prior to 

drafting the letter of offer or the agreement of purchase and sale, to ensure, among other things, 

compliance with fees payable, the notice terms and the applicable timeframes. Specifically: 

 

1. Fees payable: 

 

Franchise/banner agreements and leases will detail the fees payable during the term of 

such agreements as well as the applicable transfer fees. Transfer fees can be quite 

substantial and it is wise to make sure your client is aware of his or her obligations. For 

example: 

 

a. Often times, an allowance is provided to the pharmacist under a franchise or banner 

agreement for such things as merchandising signage, POS system, interior décor, 

uniforms and the like, in relation to the pharmacist’s business. Upon sale of the 

business prior to the end of the agreement’s term, partial or full repayment of such 

allowance is typical prior to the closing, or from the closing proceeds, at closing. It is 

important that you advise your Vendor client of this obligation and important to 

ensure, as a Purchaser’s solicitor, that such amounts form part of your payables from 

the proceeds of sale, if applicable.  

 

b. Similarly, real property leases may sometimes have transfer fees that can exceed the 

usual administration and legal fees for approval and assignment. You might notice 

that on transfer: 

 

i. the transfer fee will include a percentage of the annual rents (i.e. 10%); and/or 

 

ii. the rent payable will automatically increase (to the highest basic rent paid 

since the commencement date, or by the application of a formula that 
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multiplies the basic rent by a percentage increase (usually a C.P.I. adjustment 

from the month in which the commencement date occurred to the month in 

which the transfer occurs). 

  

 

It is critical to discuss with your Vendor client the transfer fees as the tenant is 

responsible for them, unless you negotiate otherwise with the Purchaser.  

 

It is also critical that you discuss any automatic rent increases with your Purchaser 

client, as these rent increase figures will not appear in the Vendor’s financial 

statements. 

 

2. Notice requirements for approvals of transfers (sale; change of control): 

 

You also need to be mindful and abide by the procedures (notice by email or facsimile, 

with original to follow by mail) and the time frames (sixty (60) days or more) required to 

obtain consents to transfer/assign, as detailed in the franchise, banner and lease 

agreements. 

 

IMPORTANT NOTE: Please see Section V of this paper (dealing with College 

Notification). College notification must occur at least thirty (30) days prior to the closing 

date. And, College approval may take longer than thirty (30) days. The College will 

not activate the new pharmacy and the new pharmacy will not be permitted to bill third 

parties without their confirmation of approval. 

 

B. Letters of Offer and Purchase and Sale Agreements 

 

Whether you are reviewing a letter of offer, a purchase and sale agreement or drafting them, in 

addition to the above-noted considerations and the usual terms (such as due diligence, 

compliance, financing, tax matters, litigation, approvals, employment matters, etc.), you must 

also consider and account for the following: 

 

1. Does the Vendor operate more than one pharmacy?  

 

If your Vendor client operates a pharmacy in more than one location, it is important to 

limit the terms of the offer and the agreement of purchase and sale to the specific location 

of the business being sold. For example: 

 

a. The assets should reflect the assets located at the specific location only; 

 

b. The non-competition terms should be drafted in such a way that the other locations 

operated by the Vendor are not affected; and 

 

c. The non-solicitation terms should reflect the employees, contractors and the 

customers of the specific location. You should also inquire about, and address what 

happens when the Vendor’s customers obtain prescriptions from more than one 
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location operated by the Vendor, as well as when employees and contractors work at 

the location of the business being sold and at other location(s) operated by the Vendor 

or Principal. To avoid any conflicts and future litigation, it is best to include a 

schedule to detail the specific employees and contractors that the Vendor cannot 

solicit after closing; and a schedule of the customers that may seek 

prescriptions/refills from the Vendor at other locations, without breaching the 

restrictive covenants (if you are able to negotiate it with the Purchaser/Purchaser’s 

solicitor that is). Most often, the parties will agree that such customers will form part 

of the purchased assets and the Vendor will advise such customers after closing, that 

due to restrictive covenants under the agreement of purchase and sale, the Vendor is 

no longer able to fill their prescriptions at the other locations operated by the Vendor.  

 

2. What are the assets included in the sale? 

 

The assets of the pharmacy to be transferred as part of the purchase and sale transaction 

usually include: 

 

a. the inventory; 

 

b. all prescription files, patient record files (including containers for same), and sales 

records of the business including all computer back-up tapes and/or disks and a 

computer print-out of the customer list showing each customer’s name, address, 

telephone number, patient history and third party drug information;  

 

c. all of the Vendor’s right, title and interest in the telephone numbers, fax numbers, 

email addresses and web-sites, if any, of the business (to the extent same are 

assignable, as these may be subject to the franchise or banner agreement); 

 

d. save and except as expressly provided in the agreement of purchase and sale, all fixed 

assets, machinery, equipment, fixtures, furniture, tools, chattels, scales, computer 

hardware, computer software and accessories and furnishings owned, used or held by 

the Vendor in connection with the business; 

 

e. all of the Vendor’s right, title and interest in any copyrights, trade-marks, trade-

names, logos, trade secrets and all other intellectual property owned by, licensed to or 

used by the Vendor, to the extent possible, in connection with the business and/or the 

purchased assets;  

 

f. all of the Vendor’s right, title and interest in and to the real property lease and 

subleases, if applicable;  

 

g. all of the Vendor’s right, title and interest in the leasehold improvements located in 

the business’ premises, to the extent allowed under the lease;  

 

h. the goodwill associated with the business; and 
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i. all other rights, properties and assets (other than the excluded assets, as detailed in the 

purchaser and sale agreement) of the Vendor used or useful in the business of 

whatsoever nature or kind. 

 

Again, keep in mind that you may need to limit the above terms to the specific location of 

the business being sold. 

 

3. How do you determine the value of the inventory? 
 

A pharmacy’s inventory will consist of pharmaceutical and non-pharmaceutical stock. 

The pharmacy’s valuation and balance sheet will usually detail the gross unadjusted value 

of the inventory. It is important to determine whether this value represents the normal 

operating level of the business and if it does not, to reflect in the offer and the agreement 

of purchase and sale what the normal operating level is. It is important to both the Vendor 

and the Purchaser to be clear on these values, as the Inventory is usually in addition to the 

agreed upon purchase price and the Purchaser will want the Vendor to covenant not to 

increase inventory levels both on an overall basis and on a per category basis (including 

generic drugs) beyond historically normal operating levels for the business.  

 

Inventory should be defined as merchantable, undamaged and first quality stock-in-trade 

and inventory of the business which is of a type normally sold in the franchised, 

independent or branded pharmacy in the Province of Ontario. It does usually exclude 

however: 

 

a. obsolete, unmerchantable, shelfworn, damaged or defective stock; 

 

b. broken packages of liquids, ointments or powders in the dispensary, save and 

excepting therefrom packages which are opened but contain otherwise merchantable 

goods; 

 

c. merchandise more than two (2) years old; 

 

d. generic drugs which are not listed in the Ontario formulary; 

 

e. items with an expiry date less than three (3) months from the closing date; and 

 

f. seasonally outdated merchandise. 

 

An inventory taking is usually required immediately prior to closing. Prior to the physical 

inventory taking, a representative of the Purchaser and a representative of the Vendor will 

meet to cull and eliminate from the to-be-purchased inventory any excluded inventory.  

 

A third party inventory taker, such as RGIS Canada, is usually agreed upon and retained 

by the parties, and the cost of the inventory taking is usually borne by them equally.   

 

The inventory taker is required to provide one (1) complete set of inventory count sheets to 
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the Purchaser and the Vendor.   

 

The inventory is usually valued at the Vendor's net cost as determined by cost codes with 

the intention that the cost codes shall reflect full credit for all special deals, discounts, free 

goods, commissions, rebates and allowances, except for any generic prescription drugs 

(which shall be valued at the distributor of pharmaceuticals’ (i.e. McKesson Canada) 

current cost codes, discounted by a thirty percent (30%) factor).  

 

Where cost codes are not available or do not reflect the Vendor’s net cost as described 

above, the Vendor’s net cost is usually determined based on invoices, after taking full 

credit for all special deals, discounts, free goods, commissions, rebates and allowances.  

 

4. Is the pharmacy compliant with the Ontario Drug Benefit Plan? Are there any 

institutional sources of prescriptions? Does the pharmacy dispense methadone? 

 

Pharmacy operators enter into a health network system subscription agreement with Her 

Majesty the Queen in Right of Ontario as represented by the Executive Officer of Ontario 

Public Drug Programs of the Ministry of Health And Long-Term Care. Such agreement 

details the pharmacist’s rights and obligations surrounding the procedures for dispensing, 

claims submissions, billing and reimbursement.  

 

It is important to ensure that the business is in compliance with that health network 

system subscription agreement and to ensure that the ODB billing number for the 

business is not subject to any restrictions whatsoever, as the Purchaser assumes all related 

contingent liabilities for same, even though the Purchaser will be required to obtain its 

own billing number on the closing date. 

 

It is also pertinent to ensure that there are no claims whether by refund, adjustment or in 

any manner whatsoever or inquiries, investigations or audits by ODB, or any third party 

providers of private insurance plans applicable to the business, or any customer/patient or 

their agents for any matters concerning supply, payment and dispensing of medications in 

the general operation of the business, other than normal inquiries and adjustments which 

are immaterial in the aggregate. 

 

Finally, it is relevant to determine whether there are institutional sources of prescription 

business generated by the pharmacy (whether comprising private or public facilities), as 

this will greatly affect the business’ revenues if the relationship is terminated; and 

whether the business dispenses methadone, as there are policies and requirements that 

must be adhered to with respect to same (such as reporting to the College within seven 

(7) days of dispensing methadone; and adhering to the College’s Methadone Maintenance 

Treatment and Dispensing Policy: http://www.ocpinfo.com/regulations-

standards/policies-guidelines/methadone2/).  

 

5. What are the pharmacy’s gross sales, gross prescription sales and prescription 

volume? 

 

http://www.ocpinfo.com/regulations-standards/policies-guidelines/methadone2/
http://www.ocpinfo.com/regulations-standards/policies-guidelines/methadone2/
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Specific representations and warranties should be given by the Vendor (and Principal(s)) 

as to the revenues to the business. Usually, summary reports (obtained from the 

pharmacy’s operating software) are provided at the due diligence stage, detailing the 

gross sales, prescription sales and prescription volumes of the business, for the past fiscal 

year ends of the Vendor; such reports are then updated from the last fiscal year-end to the 

date of closing, and all are added as a schedule to the agreement of purchase and sale. 

 

As part of the representations, the Vendor (and Principal(s)) should represent that: 

 

a. all prescriptions dispensed by the business have been dispensed in accordance with all 

applicable laws and regulations;  

 

b. all prescriptions dispensed by the business and reimbursed by any provincial 

government plan or private third party plan have been submitted to such plan in 

accordance with all such plan's rules and regulations; 

 

c. the gross sales, gross prescription sales and the prescription volumes for the business 

are not less than those provided by the Vendor, during the due diligence period. As 

previously mentioned, the Vendor should prepare and provide to the Purchaser to add 

to the agreement of purchase and sale as a schedule the details of such respective 

amounts, updated to the date of closing; and 

 

d. if there are no institutional sources of prescription business, and no methadone 

dispensing, that the sales of prescriptions do not relate to the dispensing of methadone 

or daily fill prescriptions, nursing home patients or other long term or short term care 

facilities such as, but not limited to, prisons, residential facilities for certain groups of 

individuals or other institutions. 

 

6. Does the pharmacist waive payment of the dispensing fee?  

 

Pharmacists receive a dispensing fee for filling prescriptions. This fee covers services 

such as: 

 

a. discussing treatment with customers; 

 

b. maintaining and checking medication records; 

 

c. providing drug information to doctors; 

 

d. dispensing drug products; 

 

e. stocking medication; and 

 

f. general operating costs such as employees' salaries, rent, etc.  

 

There are two (2) kinds of dispensing fees in Ontario: 
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a. the Ontario Drug Benefit (ODB)’s dispensing fee. As of April 01, 2014, the 

dispensing fee payable to most pharmacies is $8.83 for each ODB prescription filled; 

and 

 

b. the “usual and customary” dispensing fee for prescriptions not claimed under ODB. 

Some pharmacies in rural and remote areas may charge higher dispensing fees as 

their operating costs are higher. 

 

Each pharmacy sets its own usual and customary dispensing fee for filling prescriptions 

not claimed under ODB, and they must display such fee in clear view for customers. The 

pharmacy must register this fee with the College. 

 

It should be determined whether all prescriptions dispensed by the business have been 

dispensed at the business’ usual and customary dispensing fee as posted at the business 

location. Often times, this Vendor representation will need to be removed or amended, as 

Pharmacists have flexibility with respect to the payment by customers of their “usual and 

customary” dispensing fee.  

 

Similarly, it is important to determine whether or not the pharmacist waives the co-

payment portion of the dispensing fee that is payable by the customers of the business. 

Co-payment or co-pay is the fee paid by customers in association with the pharmacy 

supplying a drug that is a listed drug product under the Ontario Drug Benefit Act to an 

eligible person under such Act. Private insurance plans can differ greatly in the extent of 

coverage, deductibles, co-pays and caps. If not covered by the private insurance plan, the 

customer pays for these. Further, legislation can provide some relief in terms of payment 

of the amount of the co-pay portion of the dispensing fee. As of August 1, 2016, some 

seniors became eligible for the low-income Seniors Co-Payment program under the 

Ontario Drug Benefit (ODB) Program. Seniors enrolled in the Seniors Co-Payment 

Program pay no annual deductible and a co-payment of up to $2.00 for each prescription 

only. Notwithstanding the limitations on coverage under a private insurance plan or the 

legislation caps for co-pay for eligible seniors, pharmacists can waive the payment of the 

co-pay portion of the dispensing fee. Often this is done to attract a specific group of 

customers (i.e. seniors, as Shoppers Drug Mart has recently done by advertising the 

waiver of the $2.00 co-pay that it charges seniors and people on social assistance who are 

covered for their prescription purchases under the Ontario Drug Benefit plan) or to ensure 

accessibility to a certain group (i.e. those who cannot afford it). 

 

A Purchaser needs to ensure that these considerations are addressed during the due 

diligence period, in order to know what to except once the purchase and sale transaction 

is completed; and solicitors need to ensure the inclusion of, or removal from the 

agreement of purchase and sale of such representations. 

 

7. Are there any referral sources? 

 

It is imperative to determine whether there are any agreements between the pharmacist 

http://www.health.gov.on.ca/en/public/programs/drugs/programs/odb/odb.aspx
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and other health care providers such as physicians, clinics, etc. and the extent of those 

agreements.  

 

Sometimes, the pharmacist will sublet part of its premises to a health care provider with 

the Landlord’s consent, with the sub-rent payment by the health care provider being 

nominal ($1.00 per year); other times, the pharmacists will contribute to the health care 

provider’s operational costs (i.e. medical instruments, computers).  

 

It is vital to discuss, address and deal with these arrangements as part of the transaction, 

as most often, these agreements are verbal. If there is no such arrangement, the Vendor 

should represent that there are no agreements, contracts, covenants or other arrangements 

with any medical physicians, medical clinics, practicing groups, or other entities or 

individuals to provide for patient referrals, operating cost subsidies, discount purchase 

privileges or any other similar arrangements.  

 

V. COLLEGE NOTIFICATION AND APPROVAL PROCESS 

 

Acquiring an existing pharmacy in Ontario is equivalent to opening a new pharmacy and requires 

issuance of a new certificate of accreditation by the College.  

 

Further, amalgamating two (2) or more corporations, one of which operates an accredited 

pharmacy in Ontario, is equivalent to acquiring an existing pharmacy and requires issuance of a 

new certificate of accreditation by the College. 

 

To be accredited, the applicant(s) and the pharmacy must meet all of the criteria set out in the 

DPRA and its regulations.  

 

The College required steps are as follows: 

 

1. Application for a Certificate of Accreditation as a Pharmacy: 

 

The complete application must be submitted to the College at least thirty (30) days prior 

to the proposed opening date. 

 

The College evaluates each person who is an applicant based on the criteria set out in Part 

III of the DPRA (https://www.ontario.ca/laws/regulation/160264#BK7) including an 

assessment to determine if past and present conduct of the proposed owner(s) affords 

reasonable grounds for the belief that the pharmacy will be operated with decency, 

honesty and integrity and in accordance with the law. The College will take whatever 

time is necessary to complete this assessment. Therefore Application processing time 

varies and a pharmacy’s proposed date of opening is subject to change. 

 

Therefore it is important to ensure, well in advance of the closing date set out in the 

agreement of purchase and sale that your Purchaser client complies with this College 

requirement and time frames. 

 

https://www.ontario.ca/laws/regulation/160264#BK7
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The application for a certificate of accreditation must include: 

 

a. the completed College form; 

 

b. the application fee. Additional fees may be required depending on the pharmacies’ 

operations (i.e. a new Remote Dispensing Location or a new Lock and Leave); 

 

c. a corporate declaration of good character for every pharmacist director of the 

operating corporation; 

 

d. a pharmacy self-assessment. The Self-Assessment is a tool that assists members in 

identifying their learning needs (both those to maintain competency and those to 

advance professionally) and creating a plan for learning; 

 

e. a copy of the articles of incorporation for the operating corporation (only required if 

the corporation has never operated a pharmacy in Ontario); 

 

f. a copy of the share certificates issued for the operating corporation (only required if 

the corporation has never operated a pharmacy in Ontario); 

 

g. a pharmacy floor plan providing the following details: 

 total square footage of area to be accredited - if the pharmacy is part of a 

medical clinic, clearly delineate pharmacy portion; 

 total square footage of dispensary; 

 location of required two sinks in the dispensary; 

 location of acoustically private consultation area; 

2. Approval of Application: 

 

Once an application is approved, the College will send notification to ODB confirming 

the acquisition, the owner of the new pharmacy, the new pharmacy’s accreditation 

number and proposed opening date. 
 

IMPORTANT NOTE: ODB is not open on weekends. All new openings must occur on 

a weekday. 

 

3. Opening Day: 

 

On opening day, the College will contact the director liaison or the designated manager 

of the pharmacy to confirm that the acquisition was completed and the new pharmacy is 

open to the public. 

 

Once confirmed, the pharmacy will be activated and have a profile on the 

College’s “Find a Pharmacy or Pharmacy Professional Tool”.  

 

A certificate of accreditation will be sent by email to the designated manager of the 
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pharmacy – display of the certificate in the pharmacy is optional. 

 

IMPORTANT NOTE: The College will not activate the new pharmacy and the new 

pharmacy will not be permitted to bill third parties without confirmation. 

 

4. The Inspection: 

 

A community practice advisor will conduct an inspection of the pharmacy three (3) to six 

(6) months following the opening to ensure that the operation is safe and the public is 

protected.  
 

VI. CONCLUSION 

 

If uncertain whether specific considerations should be accounted for when faced with the sale 

and purchase of a regulated professional business transaction, it is wise to start by reviewing the 

business’ valuation report, then by visiting the regulatory body’s website, and by communicating 

with your client about the business operations. The information you will gather will greatly assist 

you in drafting a comprehensive and lawful purchase and sale agreement.  
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ANNEX “A” 

Examples of other regulated professional businesses and their regulatory bodies 

 

Health 

Profession 

Regulatory body Ontario Special Considerations 

Chiropractic The College of Chiropractors of 

Ontario (“CCO”): 

http://www.cco.on.ca/English/Home-

Page/ 

 

Corporation must be established under 

the Ontario Business Corporations Act. 

 

Only members of the CCO can be 

shareholders, directors and officers. 

Dentistry Royal College of Dental Surgeons of 

Ontario (“RCDSO”): 

http://www.rcdso.org/ 

 

Corporation must be established under 

the Ontario Business Corporations Act. 

 

Only members of the RCDSO can be 

voting shareholders, directors and 

officers. Family members can be non-

voting shareholders. 

Massage 

Therapy 

The College of Massage Therapists of 

Ontario (“CMTO”): 

http://www.cmto.com/ 

 

Corporation must be established under 

the Ontario Business Corporations Act. 

 

Only members of the CMTO can be 

shareholders, directors and officers. 

Optometry The College of Optometrists of 

Ontario (“COO”): 

http://www.collegeoptom.on.ca/ 

 

Corporation must be established under 

the Ontario Business Corporations Act. 

 

Only members of the COO can be 

shareholders, directors and officers. 

Veterinary The College of Veterinarians of 

Ontario (“CVO”): 

https://cvo.org/ 

 

Corporation must be established under 

the Ontario Business Corporations Act 

 

Only members of the CVO can be 

shareholders, directors and officers. 
 

Non- Health 

Profession 

Regulatory body Ontario Special Considerations 

Chartered 

Professional 

Accounting 

Chartered Professional Accountants 

of  Ontario (“CPA”):  

https://www.cpaontario.ca/home 

 

 

Corporation must be established under 

the Ontario Business Corporations Act. 

 

Only members of the CPA Ontario can 

be shareholders, directors and officers. 

Law The Law Society of Upper Canada 

(LSUC): 

http://www.lsuc.on.ca/ 

 

Corporation must be established under 

the Ontario Business Corporations Act. 

 

Only members of the LSUC can be 

shareholders, directors and officers. 
 

http://www.cco.on.ca/English/Home-Page/
http://www.cco.on.ca/English/Home-Page/
http://www.rcdso.org/
http://www.cmto.com/
http://www.collegeoptom.on.ca/
https://cvo.org/
https://www.cpaontario.ca/home
http://www.lsuc.on.ca/
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• purchases and sales of businesses, assets and shares, secured transactions, 

franchising, and leasing;  
• Employment, consultancy and cost-sharing matters and agreements; and  
• intellectual property such as issues and disputes with trademarks, copyright, 

and unfair competition and with respect to protecting, selling, and licensing 
their intellectual property. 

• Sarah is fluently bilingual and is a member of l´Association des juristes 
d´expression française de l´Ontario. Sarah is also fluent in Arabic. 



INTRODUCTION 

• When dealing with regulated professional 

businesses, it is imperative to ensure that the 

purchase and sale transaction is compliant, 

with the applicable legislation, and the 

business’ regulatory body.  

• Regulatory bodies of most of these 

businesses are provincial.  

• This presentation is specific to pharmacies 

and Ontario compliance. 

 



TYPES OF PHARMACIES 

Pharmacy operations offer different options: 

• Pharmacists can operate independently, without any 

affiliation to a corporately run brand or franchise. In 

such a case, the pharmacist owner controls all facets 

of the operation.  

• Pharmacists can run their business under a franchise, 

as a franchisee, supported by the Franchisor in most 

aspects of the business. 

 



TYPES OF PHARMACIES (CONT’D) 

• Pharmacists can operate their business under a 

brand, in accordance with a banner agreement.  

 

 

• Such pharmacies are independently owned, 

community-based, usually located in residential 

areas, and thrive on the relationship between the 

pharmacist and his or her local customers.  

 



HEALTH PROFESSION CORPORATION AND 
“OPERATING” CORPORATION 

• Unlike other corporations, health profession 
corporations and other regulated businesses have 
several restrictions in respect to the shareholding, 
naming and nature of the business. Annex “A” of my 
paper provides some information about other 
regulated professional businesses and web links to 
their regulatory bodies. 

 

• Several pieces of legislation, guidelines and By-laws, 
applies to health profession corporations, including: 
- The Ontario Business Corporations Act (“OBCA”);  

- The Regulated Health Professions Act (“RHPA”); and 

- The profession’s regulatory body’s By-Laws, rules and regulations. 

 



THE OBCA 

Section 3.2 details the application of the OBCA to professional 
corporations and the requirements when dealing with the name, 
directors, officers and shareholders of the Professional Corporation. 

 

• Conditions for professional corporations: 
3.2(2) Despite any other provision of this Act but subject to subsection (6), a professional 
corporation shall satisfy all of the following conditions: 

1. All of the issued and outstanding shares of the corporation shall be legally and 
beneficially owned, directly or indirectly, by one or more members of the same 
profession. 

 2. All officers and directors of the corporation shall be shareholders of the 
corporation. 
 3. The name of the corporation shall include the words “Professional Corporation” or 
“société professionnelle” and shall comply with the rules respecting the names of 
professional corporations set out in the regulations and with the rules respecting 
names set out in the regulations or by-laws made under the Act governing the 
profession. 

 4. The corporation shall not have a number name. 
 5. The articles of incorporation of a professional corporation shall provide that the 
corporation may not carry on a business other than the practice of the profession but 
this paragraph shall not be construed to prevent the corporation from carrying on 
activities related to or ancillary to the practice of the profession, including the 
investment of surplus funds earned by the corporation.  2000, c. 42, Sched., s. 2; 2002, 
c. 22, s. 8; 2005, c. 28, Sched. B, s. 1 (1). 

 



THE RHPA AS IT APPLIES TO PHARMACY 
HEALTH PROFESSION CORPORATIONS 

Ontario Regulation 39/02 deals with the required College certificate 
of authorization:  

 

• 1. (1) A corporation is eligible to hold a certificate of authorization issued 
by a College if all the following conditions are met: 

1. The articles of the corporation provide that the corporation cannot carry on a business 
other than the practice of the profession governed by the College and activities related to 
or ancillary to the practice of that profession.  

2. In the case of a certificate of authorization issued by a College other than the College of 
Physicians and Surgeons of Ontario or the Royal College of Dental Surgeons of Ontario, all 
of the issued and outstanding shares of the corporation are legally and beneficially owned, 
directly or indirectly, by one or more members of the issuing College. 

3. The name of the corporation meets the standards described in subsections (2) to (5): 

(2) The name of the corporation must meet the requirements in section 3.2 of the 
Business Corporations Act and must not violate the provisions of any other 
Act.  O. Reg. 39/02, s. 1 (2). 

(3) The name of the corporation must include the surname of one or more 
shareholders of the corporation who are members of the College, as the surname is 
set out in the College register, and may also include the shareholder’s given name, 
one or more of the shareholder’s initials or a combination of his or her given name 
and initials.  O. Reg. 666/05, s. 2 (2). 

(4) The name of the corporation must indicate the health profession to be practised 
by members of the College through the corporation.  O. Reg. 666/05, s. 2 (2). 

(5) The name of the corporation must not include any information other than the 
information permitted or required by subsections (2), (3) and (4).  O. Reg. 39/02, 
s. 1 (5). 



ONTARIO COLLEGE OF PHARMACISTS’ 
BY-LAW NO. 4 

By-Law No. 4 relates generally to the conduct of the 

affairs of the College, including: 

• Filing of information by members, pharmacies and health 

profession corporations; 

• Member fees;  

• Pharmacy transaction fees; 

• Certificate of authorization fees; 

• Codes of ethics and conduct; and 

• Making, amending and revoking  

By-Laws. 

 



THE ONTARIO DRUG AND PHARMACIES 
REGULATION ACT (“DPRA”) 

Parts of the DRRA regulate all professional aspects of a pharmacy’s 
operation. Subject to some exceptions, Section 142 of the DPRA gives 
pharmacists the ability to operate their pharmacy through a corporation 
which includes directors and shareholders who are not members of the 
College, provided the corporation complies with the DPRA.  
• Operation of pharmacies by corporation 

142.  (1) No corporation shall own or operate a pharmacy unless the majority of 
the directors of the corporation are pharmacists.   

(2) No corporation shall own or operate a pharmacy unless a majority of 
each class of shares of the corporation is owned by and registered in the name 
of pharmacists or in the name of health profession corporations each of which 
holds a valid certificate of authorization issued by the College.   

(3) For the purposes of subsection (2), shares registered in the name of the 
personal representative of a deceased pharmacist shall, for a period not 
exceeding four years, be considered to be registered in the name of a 
pharmacist.  

(4) Subsection (2) does not apply to any corporation operating a pharmacy 
on the 14th day of May, 1954.   

(5) This section does not apply to the operation of a pharmacy by a non-
profit corporation having as its objects and providing health services by 
members of more than one health discipline.  



OTHER REQUIREMENTS TO OPERATE 
A PHARMACY 

The College requires a pharmacy to have:  
• A certificate of accreditation issued by the 

College: 

Certificates of accreditation are issued only to 
“bricks and mortar” pharmacies, and are not 
issued to stand-alone virtual or online pharmacies. 

  

• A pharmacy website: 

The website must indicate that it is based in 
Ontario. It must be operated by an accredited 
Ontario pharmacy and overseen by a 
pharmacist, licensed in Ontario. 

 



PURCHASE AND SALE OF A 
PHARMACY 

Valuation Report:  
• Brokers and business valuators specializing in the purchase 

and sale of pharmacies are often involved, assisting in 
determining the fair market value of the business ,by: 

• organizing the business’ operational records, cash 
flow, earnings, and profitability; and  

• preparing a comprehensive pharmacy valuation, 
which  includes: 

• financial statements (3+ years); 

• details of the assets and the inventory; and 

• the most relevant agreements (such as the 
franchise or banner agreement, leases, 
employment and contractual agreements, 
contracts for leased equipment, etc.)  

• The valuation report is usually provided to potential 
purchasers, after execution of a confidentiality agreement.   



WHAT TO LOOK OUT FOR IN 
FRANCHISE/BANNER AGREEMENTS AND 

LEASES 

Franchising, banner and lease agreements vary in the 
pharmacy industry. A review is needed to ensure, among other 
things, compliance with: 
 

1. Fees payable: 

• What are the fees payable during the term? 

• Do the fees change/increase on transfer? 

• What are the transfer fees and are there any other monies 
payable?  

For Example: 

• An allowance is often provided to the pharmacist under a franchise or 
banner agreement for such things as merchandising signage, POS 
system, interior décor, uniforms, etc. Upon sale of the business, prior to the 
end of the agreement’s term, partial or full repayment of such allowance 
is typical. 

• Real property leases may sometimes have transfer fees that exceed the 
usual admin and legal fees. Transfer fees may include a percentage of 
the annual rents (i.e. 10%); and the rents may automatically increase on 
transfer (i.e. to the highest basic rent paid since the commencement 
date, or by the application of a formula that multiplies the basic rent by a 
percentage increase (usually a C.P.I. adjustment )). 

 

 

 

 



WHAT TO LOOK OUT FOR IN 
FRANCHISE/BANNER AGREEMENTS AND 

LEASES (CONT’D) 

2.  Notice requirements for approvals of transfers (sale; 
change of control): 
• What are the procedures to provide notice?  

• What are the applicable time frames? 

For Example: 
• Notice may need to be given by email or facsimile, with 

original to follow by mail; 

• You may also need to provide sixty (60) days notice or 
more, before the franchisor, banner holder or landlord is 
required to provide consent to transfer/assign. 

 

IMPORTANT NOTE:  

• College notification must also occur at least thirty 
(30) days prior to the opening date /closing date. 
And, College approval may take longer than thirty 
(30) days. 

 

 

 



WHAT TO LOOK OUT FOR IN 
FRANCHISE/BANNER AGREEMENTS AND 

LEASES (CONT’D) 

Discuss fees and time frames with your client as they may 

not be aware of these. You also need to be aware of 

these to ensure accuracy of the funds due on closing and 

to make sure that the closing date is not compromised. 



LETTERS OF OFFER AND PURCHASE AND 
SALE AGREEMENTS 

When reviewing or drafting letters of offer and agreements of 
purchase and sale, in addition to the above-noted 
considerations, and the usual terms to be included(such as due 
diligence, compliance, financing, tax matters, litigation, 
approvals, employment matters, etc.) you must also consider 
and account for the following: 

 

1. Does the Vendor operate more than one pharmacy?  
• If so, it is important to limit the terms of the offer and the agreement of 

purchase and sale to the specific location of the business being sold.  

For example:  
• The assets should reflect the assets located at the specific location only.  

• The non-competition terms should be drafted in such a way that the 
other locations operated by the Vendor are not affected. 

• The non-solicitation terms should reflect the employees, contractors and 
the customers of the specific location. You should also inquire about, and 
address what happens when the Vendor’s customers obtain prescriptions 
from more than one location operated by the Vendor, as well as when 
employees and contractors work at the location of the business being 
sold and at other location(s) operated by the Vendor or Principal. 



LETTERS OF OFFER AND PURCHASE AND 
SALE AGREEMENTS (CONT’D) 

2. What are the assets included in the sale? 

• The assets of the pharmacy usually included in the sale are: 
• the inventory; 

• all prescription files, patient record files, and sales records of the business 
and a computer print-out of the customer list;  

• the telephone numbers, fax numbers, email addresses and web-sites, if 
any, (to the extent same are assignable, as these may be subject to the 
franchise or banner agreement); 

• all fixed assets, machinery, equipment, fixtures, furniture, tools, chattels, 
scales, computer hardware, computer software and accessories and 
furnishings owned, used or held by the Vendor in connection with the 
business; 

• copyrights, trade-marks, trade-names, logos, trade secrets and all other 
intellectual property owned by, licensed to or used by the Vendor, to the 
extent possible;  

• the real property lease and subleases, if applicable;  

• the leasehold improvements located in the business’ premises, to the 
extent allowed under the lease;  

• the goodwill associated with the business; and 

• all other rights, properties and assets (other than the excluded assets) of 
the Vendor used or useful in the business of whatsoever nature or kind. 



LETTERS OF OFFER AND PURCHASE AND 
SALE AGREEMENTS (CONT’D) 

3. How do you determine the value of the inventory? 
• A pharmacy’s inventory will consist of pharmaceutical and non-

pharmaceutical stock.  
• The value of the inventory and the normal operating level of the 

business should be taken into consideration as the Inventory is usually 
in addition to the agreed upon purchase price and the Purchaser will 
want the Vendor to covenant not to increase inventory levels 
beyond historically normal operating levels; 

• Inventory should be defined as merchantable, undamaged and first 
quality stock-in-trade and inventory of the business which is of a type 
normally sold in the franchised, independent or branded pharmacy 
in the Province of Ontario. It usually excludes: 
• obsolete, unmerchantable, shelfworn, damaged or defective stock; 

• broken packages of liquids, ointments or powders in the dispensary, save 
and excepting therefrom packages which are opened but contain 
otherwise merchantable goods; 

• merchandise more than two (2) years old; 

• generic drugs which are not listed in the Ontario formulary; 

• items with an expiry date less than three (3) months from the closing date; 
and 

• Seasonally outdated merchandise. 
 



LETTERS OF OFFER AND PURCHASE AND 
SALE AGREEMENTS (CONT’D) 

• A third party inventory taker, such as RGIS Canada, is usually 

agreed upon and retained by the parties, to take a physical 

inventory, immediately prior to closing; 

• Prior to the physical inventory taking, the Purchaser and the 

Vendor will meet to cull and eliminate any excluded inventory; 

• The inventory is usually valued at the Vendor's net cost as 

determined by cost codes with the intention that the cost codes 

shall reflect full credit for all special deals, discounts, free goods, 

commissions, rebates and allowances, except for any generic 

prescription drugs (which shall be valued at the distributor of 

pharmaceuticals’ (i.e. McKesson Canada) current cost codes, 

discounted by a thirty percent (30%) factor);  and 

• Where cost codes are not available or do not reflect the 

Vendor’s net cost as described above, the Vendor’s net cost is 

usually determined based on invoices, after taking full credit for 

all special deals, discounts, free goods, commissions, rebates and 

allowances. 



LETTERS OF OFFER AND PURCHASE AND 
SALE AGREEMENTS (CONT’D) 

4. Is the pharmacy compliant with the Ontario Drug Benefit Plan? 
Are there any institutional sources of prescriptions? Does the 
pharmacy dispense methadone? 
• Pharmacy operators enter into a health network system subscription 

agreement with Her Majesty the Queen in Right of Ontario (as 
represented by Ontario Public Drug Programs of the Ministry of 
Health And Long-Term Care). Such agreement details the 
pharmacist’s rights and obligations surrounding the procedures for 
dispensing, claims submissions, billing and reimbursement. It is 
important to ensure that the business is in compliance with such 
subscription agreement and to ensure that the ODB billing number 
for the business is not subject to any restrictions whatsoever, as the 
Purchaser assumes all related contingent liabilities for same, even 
though the Purchaser will be required to obtain its own billing number 
on the closing date. 

• It is also pertinent to ensure that there are no claims whether by 
refund, adjustment or in any manner whatsoever or inquiries, 
investigations or audits by ODB, or any third party providers of private 
insurance plans applicable to the business, or any customer/patient 
for any matters concerning supply, payment and dispensing of 
medications, other than normal inquiries and adjustments which are 
immaterial in the aggregate. 



LETTERS OF OFFER AND PURCHASE AND 
SALE AGREEMENTS (CONT’D) 

• It is also relevant to determine whether there are institutional sources 

of prescription business generated by the pharmacy (whether 
comprising private or public facilities), as this will greatly affect the 
business’ revenues if the relationship is terminated; and  

• whether the business dispenses methadone, as there are policies 
and requirements that must be adhered to with respect to same 
(such as reporting to the College within seven (7) days of dispensing 

methadone; and adhering to the College’s Methadone 
Maintenance Treatment and Dispensing Policy. 



LETTERS OF OFFER AND PURCHASE AND 
SALE AGREEMENTS (CONT’D) 

5. What are the pharmacy’s gross sales, gross prescription sales and 
prescription volume? 
• Usually, summary reports (obtained from the pharmacy’s 

operating software) are provided at the due diligence stage, 
detailing the gross sales, prescription sales and prescription 
volumes of the business, for the past fiscal year ends of the 
Vendor. They are then updated from the last fiscal year-end to 
the date of closing, and all are added as a schedule to the 
agreement of purchase and sale. 

• As part of the representations, the Vendor (and Principal(s)) 
should represent that: 
• all dispensed prescriptions have been dispensed in accordance with all 

applicable laws and regulations;  
• all dispensed prescriptions and reimbursed by any provincial government plan or 

private third party plan have been submitted to such plan in accordance with all 
such plan's rules and regulations; 

• the gross sales, gross prescription sales and the prescription volumes for the 
business are not less than those provided by the Vendor; and  

• if there are no institutional sources of prescription business, and no methadone 
dispensing, that the sales of prescriptions do not relate to the dispensing of 
methadone or daily fill prescriptions, nursing home patients or other long term or 
short term care facilities such as, but not limited to, prisons, residential facilities for 
certain groups of individuals or other institutions. 



LETTERS OF OFFER AND PURCHASE AND 
SALE AGREEMENTS (CONT’D) 

6. Does the pharmacist waive payment of the dispensing fee?  
• Pharmacists receive a dispensing fee for filling prescriptions.  

• There are two (2) kinds of dispensing fees in Ontario: 
• The Ontario Drug Benefit (ODB)’s dispensing fee. As of April 01, 2014, 

the dispensing fee payable to most pharmacies is $8.83 for each ODB 
prescription filled; and 

• the “usual and customary” dispensing fee for prescriptions not claimed 
under ODB. Some pharmacies in rural and remote areas may charge 
higher dispensing fees as their operating costs are higher. 

• Each pharmacy sets its own usual and customary dispensing fee 
for filling prescriptions not claimed under ODB. They register same 
with the College and display such fee in clear view for 
customers.  

• It should be determined whether all prescriptions dispensed by 
the business have been dispensed at the business’ usual and 
customary dispensing fee as posted at the business location. 
Often times, this Vendor representation will need to be removed 
or amended, as Pharmacists have flexibility with respect to the 
payment by customers of their “usual and customary” dispensing 
fee.  

 



LETTERS OF OFFER AND PURCHASE AND 
SALE AGREEMENTS (CONT’D) 

• Similarly, it is important to determine whether or not the 

pharmacist waives the co-payment portion of the dispensing fee 

payable. This is the portion of the dispensing fee paid by the 

customer, in accordance with the customer’s private insurance 

plan (i.e. $5.00 per prescription) or in accordance with legislation 

caps (i.e. $2.00 per prescription for eligible seniors). 

• Notwithstanding the limitations on coverage under a private 

insurance plan or the legislation caps for co-pay, pharmacists 

can waive the payment of the co-pay portion of the dispensing 

fee. Often this is done to attract a specific group of customers, or 

to ensure accessibility to a certain group (i.e. those who cannot 

afford it). 



LETTERS OF OFFER AND PURCHASE AND 
SALE AGREEMENTS (CONT’D) 

7. Are there any referral sources?  

• Are there any agreements between the pharmacist and other health 
care providers such as physicians, clinics, etc. If so, what are the 
extent of those agreements?  

 

 

 

 

 

 

For Example: 

• Sometimes, the pharmacist will sublet part of its premises to a health 
care provider with the Landlord’s consent, with the sub-rent payment 
by the health care provider being nominal ($1.00 per year). 

• Other times, the pharmacist will contribute to the health care 
provider’s operational costs (i.e. medical instruments, computers).  

• Address and deal with these arrangements, as most often, these 
agreements are verbal.  



COLLEGE NOTIFICATION AND APPROVAL 
PROCESS 

The College is involved when pharmacy operations change over: 
• Acquiring existing pharmacy in Ontario = Opening a new pharmacy = 

New certificate of accreditation to be issued by the College. 

• Amalgamating two (2) or more corporations, one of which operates an 
accredited pharmacy in Ontario, = acquiring an existing pharmacy  = 
New certificate of accreditation to be issued by the College. 

 

The College required steps are as follows: 

• Step 1: Application for a Certificate of Accreditation as a Pharmacy: 

The complete application (which includes the College’s form, applicable 
fee, corporate declaration, self-assessment, copies of the corporation’s 
constituting documents and the issued shares, and a detailed pharmacy 
floor plan) must be submitted to the College at least thirty (30) days prior 
to the proposed opening date.  

 

The College will take whatever time is necessary to complete its 
assessment. Application processing time varies and a pharmacy’s 
proposed date of opening (and therefore the closing date of the 
purchase and sale transaction) is subject to change. 



COLLEGE NOTIFICATION AND APPROVAL 
PROCESS (CONT’D) 

• Step 2: Approval of Application: 

Once an application is approved, the College will send notification to 

ODB confirming the completion of the acquisition, the owner of the new 

pharmacy, the new pharmacy’s accreditation number and proposed 

opening date. 

IMPORTANT NOTE: ODB is not open on weekends. All new openings must 
occur on a weekday. 

 

• Step 3: Opening Day: 

On opening day, the College will contact the director liaison or the 

designated manager of the pharmacy to confirm that the acquisition 

was completed and the new pharmacy is open to the public. 

Once confirmed, the pharmacy will be activated and a certificate of 

accreditation will be sent by email to the designated manager of the 

pharmacy. 

IMPORTANT NOTE: The College will not activate the new pharmacy and 
the new pharmacy will not be permitted to bill third parties without 

confirmation. 

 



COLLEGE NOTIFICATION AND APPROVAL 
PROCESS (CONT’D) 

• Step 4: Inspection 

A community practice advisor will conduct an inspection of the 

pharmacy three (3) to six (6) months following the opening to ensure that 

the operation is safe and the public is protected.  



CONCLUSION 

• If uncertain whether specific considerations should 

be accounted for when faced with the sale and 

purchase of a regulated professional business 

transaction, it is wise: 

• to start by reviewing the business’ valuation report; then  

• by visiting the regulatory body’s website; and 

• by communicating with your client about the business 

operations.  

• The information you will gather will greatly assist you 

in drafting a comprehensive and lawful purchase 

and sale agreement.  



THANK YOU! 

 

As a final note, as one of my clients once said: 
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